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JUDGEMENT

SALAHUDDIN MIRZA, J:- Appellants Wahab Ali and Bashir

Ahmad have challenged their conviction under Article 4 of the
Prohibition (Enforcement of Hédd) Order, 1979, (hereinafter referred to
as “the Order”), whereunder they have been sentenced to life

imprisonment and payment of fine which, in the case of Wahab Ali, is

Rs. 25,000/= or to S.L for two months in default of its payment whereas
in case of Bashir Ahmad the amount of fine is Rs. 50,000/~ and simple
&.)v

imprisonment m default of its payment is '{C:;E' months. The judgement
was passed on 31.5.2006 by vleamed 1%, Additional Sessions Judge
Kar‘achi' South.

2. According to the prosecution, Excise Inspector Nazir Ahmad of
Crime Bra’ntlzh, Sindh Excise Police, Karachi, acting on spy information
that three pérsdné-«»— Muharmnad Iqbal, Wahab Ali and Bashir Ahmad
— were engaged in the nefarious trade of smuggling heroin powder
from ‘Tlaga Gha.ir" to Kéiachi and disposing it off to various retailers in

the city, k& obtained special permission from Excise & Taxation
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, Officer Malik Muhammad Hayat to undertake special patrolling in thﬂe
\suspectecj‘l areas of the city and commenced patrolling the suspected
areas on 12.6.1997 with a team of the t%xcise staff consisting of AETO
Syed Fa:éal Abbgs Shah, Inspectors Mirza Ameer Anwar and Choudhry
Muhémmlad Magsood and some subordiﬁate staff, and at about 1900
'hours they stopped two persons near Madani Masjid, Dhobi Ghat, in the

~ presence of two witnesses Amanullah and Saif Ali, who were carrying a

shopping bag in their right hand. The two men gave their names as

Muhammad Igbal and Wahab Ali. On personal search conducted by

- Inspector Nazeer Ahmad, an old national identity card and Rs.500/- were
reéov;:red from Icibal and Wahab Ali’s search yielded copy of his
national ildentity card and Rs. 300/« in cash. Both of them were then

* formally arrested. _Search of the shopping bag of Wahab Ali yielded one
cloth ‘theli’ containing heroin powder and seafch of Igbal (absconder)
also yielded heroin powder. When weighed at the épot, both the ‘thelies’
weighed one K.G. each. 20 grams of powder was faken from each ‘theli’

and separately sealed in two plastic ‘thelis’ which were then stapled and
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then sealed in two separate khaki envelopes for chemical examination.
The two shopping bags were also sealed and musheernama of their

securing was prepared. Both the apprehended accused took the police

)

party to House No. 95, Gali,‘No. 3‘3, Noor Muhammad Village,‘ Juna
Dhobi Ghat, Liyaﬁ_, Karachi, and disclosed that- more heroin was stocked
the;e and their. third accomplice was present in the house. Inspector
Nazeer then réided the house aléngwith his staff and fhe two witnesses, -
found its door 6peﬁ and entered the same and found a man in a room on
ground floor who gave his name. as Bgshir Ahmad (one of t}.le
appellants) vf/hose p;:rso-na1 search did not yield any incriminating article
but the‘ seafch of the room yielded a polythene ‘bori’ from under a
‘charpoy’, containing ZIGClomgthelies’ﬁlll of heroin powder. Bashir
Mad was theg also arrested. Each of the ‘clotheTthelies’ was weighéd
at the Spét and four'ld to contain 1 KG, heroin. Thus 21 KG of heroin‘ was
recoverefi from the 21 ‘thelies’. Inspector Nazeer took out twenty (20)

gram powder from each of the 21 ‘thelies’ and packed them in plastic

‘thelies’ which were all then sealed in a khaki paper envelope. The 21
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‘thelies’ were thgn sealed andM put back in the ‘bori” which was
then also sealed and secured and musheernama in this regard was also
prepared. The recovered heroin, weighing in all 23 -KG, and the three
acpused were then brought to Excise Police Station at Block-64, Sindh
Secretariat, Karachi,_ where the case against the accused was registered
under AIticie 4 of “the Order”. During the investigation, the three
arrested ac;:used disclosed that Tz;riq Khan Afnidi, Behram Khan Afridi
and Aitbar Shahr were also involved in this racket and had supplied to
them thel recovered heroin powder. These three persons could not be
arrested and ‘were eventually declared proclaimed offenders. After the
completion of investigation, the three arrested accused were sent up for
trial in the Sessions Court Karachi South where they were charged on
3.8.19'987under' Articles 3 and 4 of “the Order”. Apcused‘lqbal was
granted bail during the trial butjumPed his Baﬂ and absconded and could
not be arrested thereafter and he was also declared proclaiméd offender.

3. THe prosecution examined PW 1 Amanullah taxi driver as a

musheer of recovery of contraband material from the personal search of
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Igbal and appellant Wahab, of raid on the house from where appellant
Bashir’ was arrested and further quantity -of- heroin powder was
recox‘zered, PW 2- Shah Wali, excise Head Constable is the second
musheeriof the ‘karrawai’, PW 3 1s the complainant -and investigating
ofﬁcer Inspector Nazeer Ahmad. These are the only three witnesses
examined by the prosecution in sﬁpport of its case.

4. In his 342 Cr.P.C. statement, appellant Bashir Ahmad did not -
reveal any material fact except dgnying the truth of thet prosecution case.

However, he examined himself on oath under section 340(2) Cr.P.C. in

which he said that he was arrested from his residence in Lyari on 12
June at about 0500/0600 hours. He claimed to be a member of a welfare
committee by the name of “YAKJEHTI COUNCIL” and that he worked
for extermination of drug peddling from his mohalla. He alleged that
excise staff demanded bribe for his release and on his refusal to do so }K’/
‘was challaned in the Court. Appellant Bashir also examined his brother

Mushtaq ' Ahmad as DW 1 who said that he lived a kilometer or so away

from the house of Bashir and at about 8 A. M. Bashir’s wife camie to him
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and informed him that péiioe n civ“i‘} clothes had taken away Bashir from .
the house whereupoﬁ he. went to Ilaq police station and CIA Centre but
could not find a;.ny clue about his brother and then at about 21 hours he
learnt that Excise staff had arrested him whereupon he went to Excise
Police Station and met inspector Nazeer who said he had already lodged

/

jj FIR against his brother.

H

5. Appellant Wahab Ali in his 342 Cr.P.C Statement stated that he

was arrested from Hotel Shaheen in Shershah at about 2200 hours when

he wasl taking hlS meals and Rs. 25,000/- were recovered frdm his
possessién and was taken to Excise qui@ Station and on the way he Wé.S
promised that he would be released if he did not insist on the return of
his mone;f to which he did not agree whereupon he was involved in 'the
case.

6. We have gone through the evidence onr record Wi‘Fh the help of
leamed counsel of the appellant and leamg:d State counsiel.

7. The first objection raised by learned counsel for the appellants is

that PW-1 and PW-2 have not given names of the members of the

’



Crl. Appeal No.30/K of 2006 8

raiding party. Hov?ever, PW I Amanﬁllah is a taxi driver who wés
a?ai]able on"the spét when absconder Igbal and appellant Wahab Ali
were searched and then arrested. He was an outsider aﬁd was not
expected to know the names of the police party. _Even s0, no question to
that effect was put to him. irthrsregard: The gecond witness, although et
jamadar of the excise department, was also not asked to name the
mernberslof the raiding party. There is no law which enjoins that each
and every witness should give names of all thé members of the raiding
party in his examination-in-chief. It was for the defence advocate to put
questions to these _twq witnesses in respect of thernames of the raiding
party, if they Wefe so inclined, and this objection could have been raised
only if these-witnesses were put questions in this _rggard and they failed
té .give r;ames of the members -of the raiding party. As such, the.
objection raised isrwithout any basis.

8. There are-however some serious contradictions m the prosecution

evidence which make it highly suspect. Firstly, PW 2 HC Saif Ali, one

of the musheers of recovery of heroin from the person of Wahab and’
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Igbal, and who is also a member of the excise pe;rty which had set out to
| ’ _ | .

search, find out and arrest the culprits in the light of spy information
received by PW 3 Nazeer; says in his cros§ examination that “before
leaving police station, ‘enz'?y was made in roznamcha regarding
dep&r'ture ”. On the other hand, PW 3 Inspector Nazeer Ahmad, who is
head of the excis-e party which allegedly in;[erceptedappellant Wahab .
and absconder Igbal and who is complainant as well as irgvestigatingz
officer of the case, St?.t@d that “It is correct that I have not menﬁoned :
about my departure in any diary of P.S. Voluntarily says that such
diaries were used 1o be mqir‘z_tain'ed _mu‘c_h earlier but now no such diaries
are méinz‘az‘ned ”. PW3 Inspector Nazeer then contradicﬁed himself when

\w . S
(b:glrr_r.g thelvery ngxt lines he stated that “it is correct to suggest that at
the time 0]: departure entries in the roznamcha is (aré) to be made. It is-
correct that such ,enﬁyrnumber has been menfionea’ in the present
case”. Thus, while PW 2 étated that entry in roznamcha was made about

the departure of the excise party from the excise police station but the

head of the raiding party, who is the complainant and investigating
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officer of the case as well, first stated that no such entry was made
because such practice was no longer in vogue but then admitted that

*such roznamcha entry was made. Inspector Nazeer has thus shown

[}

himself té be an unreliable person who ébuld say two contradictory

things in one and the same breath. This roznamcha entry has, at any rate,

not been,produce?d in‘ evidence and in the light of what has been held in

the jtidgexﬁents repO;tGd as 2001 'P Cr.LJ 1875 (Hakim Ali Vs State)

and 1998 P Cr. L J 1287 (Arif Khan Vs State) this failure of the

_,pryos‘ecutionr throws further doubt on the 'autlhenticitly of the whole
- , ; ‘acn'w%» ,

prosecution case about the inspector,on gasht on the date and time when

N oo

the two accused were apprehended from the roadside and the third
apprehended from the house to which the two accused led the police
party. Secondly, PW 1 Amanullah séys that ‘mushirnama of recovery

‘was not prepared at the police station. All the formalities in the shape of

Writing were made at the bonnet (of the car)’ but this is contradicted by
_ the other musheer PW 2 Excise Jamadar Saifullah who said that ‘the-

memo of arrest and recovery of accused Wahab was prepared while
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sitting inside the car’. Thirdly, PW 2 Saif Ali says that ‘accused

perséns tried to run away but failed. Accuséa’ éovered about 10 paces in
ruﬁning but were arrested Z)y us’ but PW 3 ins_pector Nazeer Mad
says that‘ ‘?he accused Wahab Ali did not attempt_ to escape from the
scene ... all raiding party personnel wergzl Sta;?ding scatteredly’ .
Fourthly, Jamédar Saif Ali (PW2) says that ‘the ‘thelies’ of heroin
recovered from- the House were weiéhed by HC Eidha Khan’ but
Inspe‘ctof Nazee; ,-Ahmad (PW3) says ti;at ‘Skep;)y M. Dawobd had
weighed ’the ‘thelies’ of héro'm ..... ’.fn gur view, the ofﬁéial who\
weighted, the heroin should also have been examined in the Court but
neither Eidhé Khan nor Sepoy M. Dawood has bee_n examined as a
witness. Learned State counsei argued that these are minor discrepancies
and a mogntain %ﬁéy ﬁot be made out of a molehill. We are not inclined.
to agree with hlm These ‘are not minor discrepancig:s but serious
contré;dictions which fhrow doubt on the ehtire prosecution case.

9. The rgystery of ‘trhe FIR number on the plaétic bag inside the ba;g _

(bora) could not be satisfactorily explainéd by the prosecution. All the



!

J
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_ three prosecution Wit_nesses say that the ‘bora’ recovered from the house

was sealed at the spot. Admittedly, the FIR was not recorded by that
time and it was ‘recorded'aﬁer the accused and the contraband material

was brought to the excise police station. However, afier the ‘bora’ was

| opened imthe Court, PW3 Inspector Nazeer Ahmad had to admit that 7

see cloth bag No. of heroin powder taken out from the bag (bora) and it

f? bears FIR number’ . Leamed State counsel could not clarify as to how

- / the FIR number was found written on the ‘clothe Bag No. 1 recovered

from the bora’ when the ‘bora’ Qas sealled at th¢ spot and by that time
FIR was not Jodged. The obvious inference is that the ‘bora’ had not
beeﬁ sealed at the spot and it was sealed at the excise police station
afterwards aﬁér the récording of the FIR.

10.  The report of the Chemical Examiner (Ex. 42) shows that the
samples sent to him, were‘found to be ‘identical with hé’roip’- However,
the samples weré sent to the Chemi‘cal‘ Examiner vide letter dated‘

13.6.1997 but were received by him on 16.6.1997. The prosecution has

)

‘not been able to clarify as to where the samples remained for these three
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or foﬁr day‘s.'Leaméd cbunsel for the appellants has referred us in this
regard to the judgéments -re'ported as 1996 P Cr. L J 843 (Muhammad
Akram Khan Vs The State), 1986 P Cr. L J 1723 (Mst. Sultan Zari Vs
The State) and 1998, P Cr.L J 1462 (Javéd Akhtar Vs The Stafe) where
such unexplained delay in the receipt of the samples by the Chemical
Examiner has been held to be fatal tb the prosecution case.

11.  We als;o pote ‘that out of the two m_usheérs, who authenticated all
the proceedings in the ?nvestigaﬁon, one 1S an excise jamada; (PW 2) but
the other musheer }DW 1 taxi driver Amanullah also does not appear to
be an in_dependeht witness and it is highly unlikely that he was. just_‘_
pick;:d up‘ from the roéd, as stated by Inspector Nazeer Ahmad. In cross
exanﬁnati;)n hé (Amangﬂah) gdmits that he has been the servant of the
brother of Excise Iﬁspector Mirza Ameer Anwar who was a member of
the raiding party which apprehended appellant andkab'sconding accused
Igbal.” Not only this, Amanullah- further admits that he had acted as

prosecution witness in two other excise cases bearing FIR numbers 2/97 .

and 5/97. In view of this old relationship between Amanullah and the

)
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excise staff, it is amusing to note that PW 3 Iﬁspector Nazeer says in his
examination-in-chief “4ETO Abbas Shah (one of the members of the
raiding party) stopped one person on the road and informed him that he
| (Shah) has to arrest some persons in connection of supply of heroin
powder and express(ed) his desire to become witness. The said person
)
whose name was Amanullah consented to become a witness”. These
words were ‘evidently uttered by Inspector Nazeer to deceive the Court

into believing that Amanullah was a stranger to the excise party and thus

an independent witness whereas Amanullah was well-known to the

excise staff, he was an ex-servant of the brother of an excise inspector
who was a member of the raiding party. In this regard we are referred Fo
the judgemerllt reporlted as 1976 P Cr. L J 768 (Abdul Ghaffar Vs The
State) in which the testimony of suchlstock witnesses is held unreliable
and it is held that “I find that Azizullah PW2 is a stock wifness, who has

admittedly appeared in a number of theft cases. His testimony cannot

therefore be relied upon”.
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12.  In the light of observations made in the preceding paragraphs, we

)

cannot agree with learned trial Judge that the prosecution had proved its
case beyond any shadow of doubt. Contrédi_c’;ions and discrepancies
noted by us in the evidence do entitle the appellants to the benefit of
doubt. We therefore acceptr the ‘appeal,- set aside impﬁgned judgement
and the conviction of the appellants and direct that the appellants be

released forthwith if not required in any other case.

)

W/P =

L 7

JUSTICE SALAHUDDIN MIRZA
) '),v\/( e

JUSTICE HAZIQUL KHAIRI
Chief Justice

ABDUL-RAHMAN/**
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